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BACKGROUND:

On Decenber 22, 1999, plaintiff Larry Ham|ton conmenced
this products liability action with the filing of a conplaint in
the Court of Common Pleas for Lycom ng County. He alleged that
he sustained an injury to his left mddle finger as a result of a
defective mter saw manufactured by defendant Enmerson Electric
Conpany (Enmerson). The action was renoved to this court on
January 11, 2000.

Before the court is Enmerson’s notion for summary judgnent.
Wthin the notion is a request that the court exclude Stephen A
Wl cox, Ph.D. fromtestifying for Ham lton as an expert w tness.
W will therefore treat Enerson’s subnission as two separate
notions - a notion to exclude the expert wtness and a notion for
sumary judgnment. For the reasons stated below, we will grant

bot h npti ons.




DI SCUSSI ON

. SUMMARY JUDGMENT STANDARD

Summary judgnent is appropriate if the "pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P.
56(c) (enphasis added).

...[T]he plain | anguage of Rule 56(c) mandates the entry of
sunmary judgnent, after adequate tinme for discovery and upon
notion, against a party who fails to make a show ng
sufficient to establish the existence of an el enent

essential to that party's case, and on which that party w |
bear the burden of proof at trial. In such a situation,
there can be "no genuine issue as to any naterial fact,’
since a conplete failure of proof concerning an essenti al

el enment of the nonnoving party's case necessarily renders
all other facts immterial. The noving party is “entitled
to judgnent as a matter of |aw because the nonnoving party
has failed to nake a sufficient showi ng on an essenti al

el ement of her case with respect to which she has the burden
of proof.

Celotex Corp. v. Catrett, 477 U.S. 317, 323-324 (1986).

The noving party bears the initial responsibility of stating
the basis for its notions and identifying those portions of the

record whi ch denonstrate the absence of a genuine issue of

material fact. [1d. at 323. It can discharge that burden by
"showng ... that there is an absence of evidence to support the
nonnovi ng party's case." 1d. at 325.

| ssues of fact are genuine "only if a reasonable jury,

consi dering the evidence presented, could find for the non-noving

party."” Childers v. Joseph, 842 F.2d 689, 693-94 (3d G r. 1988)




(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986)). Material facts are those which wll affect the outcone
of the trial under governing |law. Anderson, 477 U.S. at 248.
The court may not weigh the evidence or nmeke credibility

determ nations. Boyle v. County of Allegheny, 139 F. 3d 386, 393

(3d Gir. 1998). In determ ning whether an issue of material fact
exi sts, the court nust consider all evidence and inferences drawn
therefromin the |light nost favorable to the non-noving party.

Boyle, 139 F.3d at 393; Wite v. Westinghouse Electric Co., 862

F.2d 56, 59 (3d Cir. 1988).

Once the nmoving party points to evidence denonstrating that
no i ssue of material fact exists, the non-noving party has the
duty to set forth specific facts show ng that a genui ne issue of
material fact exists and that a reasonable factfinder could rule

inits favor. Ridgewcod Bd. of Educ. v. N E., 172 F.3d 238, 252

(3d Gir. 1999) (citing Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U.S. 574, 587 (1986); G oman v. Township of

Manal apan, 47 F.3d 628, 633 (3d Cir.1995)). "Specul ation and
conclusory allegations do not satisfy this duty.” Ri dgewood, 172
F.3d at 252 (citing G oman, 47 F.3d at 637). A party opposing a
notion for summary judgnent may not nerely deny the assertions
made by the novant, but nust identify specific facts in the
record that would contradict the facts identified by the novant.

Childers v. Joseph, 842 F.2d 689, 694-95 (3d Cir.1988); First

Nat'| Bank of Pa v. Lincoln Nat’l Life |Insurance, 824 F.2d 277,

282 (3d Gir. 1987).




1. STATEMENT OF FACTS

On July 10, 1999, Ham lton was at his residence operating a
Sears/ Craftsman 10" conpound miter saw, which is an electric saw
with a spinning blade nounted above a work table. Ham|lton
purchased the saw in 1997. At sone point during the operation of
the saw, Hamilton’s hand canme in contact wth the saw s bl ade.

As a result, the top of his left mddle finger was anput at ed.

In order to operate the mter saw, the operator nust squeeze
and hold an on/off trigger switch. To stop the saw, the trigger
must be rel eased. The saw contains a braking device designed to
stop the rotation of the blade within seconds after the operator
rel eases the trigger. Hamlton contends that the saw was
defective in that the brake mal functioned and did not stop the
bl ade fromrotating before his finger made contact with the
bl ade. Although Ham lton is not conpletely sure how his finger
was injured, the mter saw was exanm ned tw ce after the accident

and the bl ade brake did not function properly.

[11. ANALYSI S

Ham | ton contends that the saw was defective because the
brake did not stop the blade fromspinning. He clains that the
saw was defective in its manufacturing and/ or design, and that
Emerson failed to warn users of the possibility that the saw
woul d not inmediately stop. Although Hamilton alleges in his

conplaint that the mter saw contained all three types of
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defects, he presents no evidence of either a design defect or a
failure-to-warn defect. Qur focus wll therefore be on
Ham [ ton’ s burden of proving that the mter saw contained a
manuf act uri ng defect.

To prove Enmerson’s liability, Hamlton relies on the report
of an expert, Stephen A. WIlcox, Ph.D. Enmerson noves to bar Dr.
Wl cox fromtestifying on the basis of both his qualifications
and the content of his report. Enerson then argues that w thout
Dr. Wlcox’s testinony, Ham Iton has not net his burden on
causation, which is an elenent of a products liability claim
First, we will state the rel evant Pennsylvania products liability
law. Second, we will determ ne whether Dr. WIlcox nay testify as
an expert witness. Third, we will decide whether Ham | ton has
produced sufficient evidence to reach the jury on his products
liability claim

A. Rel evant Products Liability Law

I n advancing a theory of strict product liability in
Pennsylvania, a plaintiff is required to prove (1) that the
product was defective; (2) that the defect existed when it |eft
t he hands of the defendant; and (3) that the defect caused the

harm Sunmers v. G ant Food Stores. Inc., 743 A 2d 498, 508 (Pa.

Super. 1999) (citing Riley v. Warren Manufacturing Inc., 688 A 2d

221, 224 (Pa. Super. 1997)). “There are three different types
of defective conditions that can give rise to a strict liability

claim design defect, manufacturing defect, and failure-to-warn




defect.” Phillips v. A-Best Products Co., 665 A 2d 1167, 1170

(Pa. 1995).

A product contains a manufacturing defect “when the product
departs fromits intended design even though all possible care
was exercised in the preparation and marketi ng of the product.”
Restatenent (Third) of Torts: Prod. Liab. 8 2 (1997 Main Vol .).

Ham | ton proceeds under the mal function theory of products
liability, which is nethodically explainedin the Pennsyl vania

Superior Court case of Dansak v. Caneron Coca-Cola Bottling Co.,

Inc., 703 A . 2d 489 (Pa. Super. 1997):

In certain cases of alleged manufacturing defects. . . the
plaintiff need not present direct evidence of the defect.
When proceeding on a mal function theory, a plaintiff may
present a case-in-chief evidencing the occurrence of a

mal function and elim nating abnornmal use or reasonable,
secondary causes for the mal function. Fromthis
circunstantial evidence, a jury may be permtted to infer
that the product was defective at the tinme of sale.

1d. at 495 (citing ONeill v. Checker Mtors Corp., 389 567 A 2d

680, 682 (Pa. Super. 1989)). “The mal function theory. . . does
not relieve the burden of establishing a defect. However, the
mal function itself is circunstantial evidence of a defective

condition.” [Id. at 496 (citing D Antona v. Hanpton Ginding

Wheel Co., Inc., 310 A 2d 307, 309 (Pa. Super. 1973)).

The Third Circuit has articulated that in order for
plaintiff to neet its burden under the nmalfunction theory, he
nmust present sufficient evidence: (1) that the product
mal functioned; (2) that plaintiffs used the product as intended

or reasonably expected by the manufacturer; and (3) the absence




of other reasonabl e secondary causes. Altronics of Bethl ehem

Inc. v. Repco, Inc. 957 F.2d 1102, 1105 (3d Cr. 1992).

A prima facie case under the mal function theory does not
require expert testinony expl aining how the product was defective
or how the defect arose fromthe manufacturer or seller. Dansak
703 A . 2d at 496. Even without articulating a specific defect, a
plaintiff nmay sustain his burden by producing circunstanti al
evi dence of the defect. Such circunstantial evidence may
i ncl ude:

(1) The mal function of the product

(2) Expert testinony as to a variety of possible causes

(3) The timng of the malfunction in relation to when the

plaintiff first obtained the product

(4) Simlar accidents involving the sane product

(5) Elimnation of other possible causes of the accident

(6) Proof tending to establish that the accident does not

occur absent a manufacturing defect
Id. (citing Litvin and McHugh, Pennsylvania Torts: Law and
Advocacy (1996) § 9.33).

As noted above, a plaintiff suing under the mal function
theory nmust negate evidence of reasonabl e secondary causes of the
mal function. The Suprene Court of Pennsylvania has interpreted
this concept liberally, allowng a plaintiff to reach the jury if

he presents “a case-in-chief free of secondary causes.” Rogers

v. Johnson & Johnson Products, Inc., 565 A 2d 751, 755(Pa. 1989).

This principle was summari zed i n Dansak:

[I]n plaintiff’s case-in-chief, plaintiff [need not] negate
every theoretically conceivabl e secondary cause for the

mal function. Rather. . . the plaintiff fails to establish a
prima facie case only if the plaintiff does not negate

evi dence of other reasonabl e, secondary causes or abnor mal
use that is actually introduced during the plaintiff’s case-
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in-chief. 1In other words, the plaintiff fails to establish
a prima facie case if, based upon his own proof, nore than
one cause coul d account for the accident.

Dansak, 703 A.2d at 497 (quoting Schlier v. MIwaukee Electrica

Tool Corp., 835 F.Supp. 839, 841 (E.D. Pa. 1993)) (enphasis

added). As such, “[s]ummary judgnent is not warranted sinply
because the defendant hypot hesi zes (or even presents evi dence of)
reasonabl e secondary causes.” |1d. Thus, a plaintiff need not

| ook to actively “elimnate” the possibility of reasonabl e
secondary causes. He is nerely required to present a case-in-
chief that either contains no evidence of reasonabl e secondary
causes or negates any such evidence that was initially present.

B. Dr. Wlcox's Expert Testinony

1. Ceneral Law of Expert Testi nony
In attenpting to exclude Dr. WIcox as an expert w tness,
Ham | ton chal l enges both his qualifications and the reliability
of his testinony. Federal Rule of Evidence 702 provides:
If scientific, technical, or other specialized know edge
will assist the trier of fact to understand the evidence or
to determne a fact in issue, a witness qualified as an
expert by know edge, skill, experience, training, or
education, nmay testify thereto in the formof an opinion or
ot herw se.
Pursuant to Rule 702, the trial judge should act as a gatekeeper
to make sure that all expert testinony or evidence is both

rel evant and reliable. See Daubert v. Merrell Dow

Pharmaceuticals, Inc., 509 U S 579, 589 (1993); Kannankeril v.

Termnix Int’l, Inc., 128 F. 3d 802, 806 (3d Cir. 1997). The

Daubert gatekeeping function applies not only to scientific




testinmony, but to all expert testinony. Kuhno Tire Co., Ltd. V.

Carm chael, 526 U.S. 137, 147 (1999). “[Rule 702] nakes no

rel evant distinction between *‘scientific’ know edge and
‘“technical’ or ‘other specialized know edge. It makes clear
that any such know edge may becone the subject of expert
testinmony.” 1d.

Rul e 702 has three major requirenents: (1) the proffered
W tness nmust be an expert; (2) the expert nust testify about
matters requiring scientific, technical, or specialized
know edge; and (3) the expert's testinony nust assist the trier

of fact. Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 806

(3d Gr. 1997 (citing In re Paoli RR Yard PCB Litig., 35 F.3d

717, 741-42 (3d CGir. 1994)).

2. Summary of the Testinony

Dr. Wlcox’s testinony is enconpassed in a report to
Ham [ton’s attorney. Dr. WIlcox states that, in preparing the
report, he reviewed the depositions of Hamlton and defense
wi tness Mchael Glilland, and the operator’s manual for the
mter saw.

First, Dr. WIcox describes the type of cut that Ham |ton
was nmaking. He then states that “Although [M. Ham Iton] has no
recol |l ection of the accident, it appears that upon rel ease of the
trigger, the blade brake did not engage as it should have in
order to stop the rotation of the blade. Therefore, as the bl ade
was coming up, it continued spinning for several seconds, at

which time M. Hamilton’s |left hand was apparently caught by the
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novi ng blade.” (WIlcox report at 1-2, Enmerson’s Exhibit G) He
opines that the failure of the brake made the saw “defective”.
Id. at 3.

Dr. Wlcox then remarks on the cause of the accident. He
lists six reasons why, in his opinion, the defective saw caused
Ham lton’s injuries. He franmes the causation testinony in terns
of the “foreseeability” of Hamlton's injuries as a result of the
defective saw. The reasons are as foll ows:

(1) Ham Iton expected the blade to be stopped. Dr. W] cox
explains that “[i]f people expect sonething to be a certain way,
they are at risk of msperceiving it inline with their
expectations.”

(2) The guard was not conpletely transparent, and thus
Ham I ton could not fully see the blade as it was spinning.

(3) The spinning blade provides subtle visual cues; when the
saw bl ade i s spinning, a saw operator cannot see the bl ade’s
teeth because they virtually di sappear at the high speed.

(4) The auditory cues were subtle; since the power was off
after Ham lton rel eased the trigger, the saw nade little sound,
and Ham lton did not notice that the bl ade was still spinning.

(5 “Hamlton’s actions would have been largely
unconscious.” In explaining this statement, he declares that “a
manual task such as the one in question is not typically done
“intellectually,”” neaning that “people naturally distribute
their attention on what they are doing and do not tend to focus

on what they already know (or think they know),” and thus
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Ham | t on, because he was concentrating on cutting the wood,
probably did not exam ne the blade afterwards to see if it was
still spinning.

(6) Because people naturally focus their attention on what
they are doing at the tinme and not on what they think they
al ready know, it would not have been typical for Ham Iton to
exam ne the blade to see if it was still spinning, as Ham | ton
assuned that the bl ade had stopped.

In a supplenent to his report, Dr. WIlcox states that since
preparing the report, he has reviewed the videotape of Ham | ton
descri bing the accident, videotapes by Enerson showing the mter
saw i n question, and an expert report witten by Glilland.

VWi le he notes that his opinion that the brake failed is
unchanged, he states that the brake should have “fail ed safe” by
either (1) stopping the saw from working; or (2) providing a

cl ear and unanbi guous indication that the brake had fail ed.
(Letter fromDr. Steven B. Wlcox to Attorney Joseph F. Oso |11
Enmerson’s Exhibit H.)

We note that before rendering his opinion, Dr. WIlcox did
not personally exam ne or do any analysis on the mter sawin
question or, for that matter, any mter saw at all. (See W/ cox
Dep. at 97-98.)

3. Dr. Wlcox’s Qualifications

Emerson contends that Dr. Wlcox is not qualified to be an

expert on mter saw accidents. In Elcock v. Kmart Corp., 233
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F.3d 734, 741 (3d Cir. 2000), the Third Circuit articulated the
requi renments a witness nust neet to be deened an expert:

Rul e 702 requires the witness to have specialized know edge
regarding the area of testinony. The basis of this
speci al i zed knowl edge can be practical experience as well as
academ c training and credentials. W have interpreted the
speci ali zed know edge requirenent |iberally, and have stated
that this policy of liberal adm ssibility of expert

testi nony extends to the substantive as well as the fornal
qualification of experts. However, at a mninmum a
proffered expert witness... nust possess skill or know edge
greater than the average |ayman...

1d. (citing Waldorf v. Shuta, 142 601, 625 (3d Cir. 1998))

(citations and internal quotation marks admtted). To be sure,
W tnesses can qualify as experts under Rule 702 on the basis of
practical experience alone, and a formal degree, title, or

educational speciality is not required. See Lauria v. Nat'l RR

Passenger Corp, 145 F.3d 593, 599 (3d Cir 1998) (citing Anerican

Tech. Resources v. United States, 893 F.2d 651, 656 (3d Gr.

1990)).

Dr. Wlcox is a psychologist with special training in the
area of “human factors.” He defines human factors as “the
application of know edge about human beings to design.” (W] cox
Dep. at 29.) 1In the late 1980s, he participated in the design of
vari ous power woodwor ki ng equi pnent, such as a hand-hel d worm
drive saw and various orbital sanders. The record does not
clearly show the | evel of involvenent Dr. WIlcox had in the
design of these tools other than that he nmade recomrendati ons
about the shape of the drive saw s safety guard as it relates to

the anatony of a human user. (WIcox Dep. at 38.) It seens that
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he also had a role in witing warnings and instructions. (ld. at
35.) From 1966 to 1973, Dr. WIcox worked as a carpenter.

(Id. at 43-44.) He is unsure if he has ever used a mter saw,
but is certain that if he has used one, it has not been after
1973. (ld. at 50.)

Emerson argues that Dr. Wlcox is not qualified to give an
opi ni on about a defective mter saw because he does not possess
a degree in engineering, he has never designed a product by
hi mself nor led a design team and he admttedly is unsure if he
has ever used a mter saw.

The fact that Dr. WI cox does not have an engi neering degree
does not automatically disqualify himfromtestifying as an
expert in this case. The controlling authority makes it clear
that a formal degree is not required. Additionally, even though
Dr. WIlcox may have never led a design team he may still have
been exposed to design procedures.

The fact that Dr. WIcox may have never used a mter sawis
a stronger argunent in favor of his disqualification, but his
| ack of firsthand experience is not fatal to his qualifications.

See Daubert, 509 U. S. at 592 (“[A]ln expert is permtted w de

| ati tude to offer opinions, including those that are not based on

firsthand know edge or observation.”). See also Smith v.

| ngersol | -Rand Co., 214 F.3d 1235, 1244 (10'™ Cir. 2000) (finding

a safety consultant and a human factors expert qualified to
testify about design of a mlling nmachi ne even though neither

Wit ness had firsthand experience with mlling machines).

13




Though Dr. Wl cox’s qualifications are margi nal at best, we
find himto be qualified under the Third drcuit’s |iberal
standard for qualifying experts. Judging by his curricul um
vitae, Dr. WIcox has extensive experience and acclaimin the
area of human factors, and any testinony he m ght give about the
t endenci es of human machi ne operators is clearly within his
expertise. Dr. WIlcox is certainly less qualified to make a
declaration that the mter saw was defective, as he is not
famliar with the design of a mter saw. He does, however, have
sone experience in designing safety conponents of power
woodwor ki ng tools, and he was a carpenter for eight years. At a
m ni mum he possesses know edge greater than the average | ayman.

See In re Unisys Savings Plan Litigation, 173 F.3d 145, 170 (3d

Cir. 1999) (quoting Holbrook v. Lykes Bros. Steanship Co., Inc.

80 F.3d 777, 782 (3d Cir. 1996) (“[l]t is an abuse of discretion
to exclude testinony sinply because the trial court does not deem
the proposed expert to be the best qualified or because the
proposed expert does not have the specialization that the court
consi ders nost appropriate.”)).

4. Scientific, Technical or O her Specialized Know edge

Emer son asserts that Dr. Wlcox's testinony is unreliable
and therefore inadm ssible. “In interpreting [the requirenent
that an expert testify about matters requiring scientific,
technical, or other specialized know edge], we have concl uded
that an expert's testinony is adm ssible so long as the process

or techni que the expert used in fornmulating the opinion is
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reliable.” Kannankeril, 128 F.3d at 806 (citing Paoli, 35 F.3d

at 742) (internal quotation marks omtted).

“Daubert explains that the |anguage of Rule 702 requiring
the expert to testify to scientific know edge nmeans that the
expert’s opinion nust be based on the "nmethods and procedures of
science’ rather than on " subjective belief or unsupported

specul ation;’ the expert nust have "good grounds’ for his or her
belief.” Paoli, 35 F.3d at 742 (citation omtted).

The trial judge nust determ ne whether the testinony has “a
reliable basis in the know edge and experience of [the rel evant]
di scipline.” Daubert, 509 U S. at 590. “[The gatekeeping
requirenent] is to make certain that an expert, whether basing
testi nmony on professional studies or personal experience, enploys
in the courtroomthe sane |evel of intellectual rigor that

characterizes the practice of an expert in the relevant field.”

Kuhno Tire Co., 526 U. S. at 152.

In Paoli, the Third Circuit suggested a list of factors that
the trial judge may consider in determning reliability. These
factors include:

1) whether a nethod consists of a testable hypothesis;

2) whether the nethod has been subject to peer review,

3) the known or potential rate of error;

4) the existence and nmai ntenance of standards controlling
he techni que' s operation;

5) whether the nethod is generally accepted;

(6) the relationship of the technique to nethods which have
been established to be reliable;

(7) the qualifications of the expert witness testifying
based on the nethodol ogy; and

(8) the non-judicial uses to which the nethod has been put.

(
(
(
(
t
(
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Paoli, 35 F.3d at 742 n. 8 (citing Daubert, 509 U. S. at 593-94;
U.S. v. Downing, 753 F.2d 1224, 1238-41 (3d Cir. 1985)). Factors

One, Two, Three, and Five were articulated in Daubert, and
Factors Four, Six, Seven, and Eight were introduced by the Third
Circuit in Paoli

“The Daubert factors do not constitute a definitive
checklist or test, and the gatekeeping inquiry nust be tied to

the particular facts.” Kuhnmo Tire Co., 526 U S. at 138

(citations omtted). The Supreme Court has recognized that in
certain cases, reliability concerns may focus nore upon the
expert’s personal know edge or personal experience than on the
Daubert factors. 1d. at 150. But even in these types of cases,
“sone of Daubert’s questions can help to evaluate the reliability
even of experience-based testinony.” 1d. at 151. “[The Daubert
factors] may or may not be pertinent in assessing reliability,
dependi ng on the nature of the issue, the expert's particular
expertise, and the subject of his testinmony. 1d. at 150. “Thus,
whet her Daubert's specific factors are, or are not, reasonable
measures of reliability in a particular case is a matter that the
|l aw grants the trial judge broad latitude to determne.” 1d. at

152.1

1 The Third Crcuit has stated that the flexible application of
t he gat ekeepi ng requirenent applies not only to the Daubert
factors but also to the additional factors listed in Paoli. See
Hel ler v. Shaw Industries, Inc., 167 F.3d 146, 152 (3d Cr.
1999).
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Al t hough Daubert stated that the focus of the admi ssibility
i nquiry nust be solely on principles and net hodol ogy and not on
concl usi ons, the Suprenme Court subsequently nodified that rule in

General Electric Co. v. Joiner, 522 U S. 136 (1997). The Court

wWr ot e:

But concl usi ons and met hodol ogy are not entirely distinct
fromone another. Trained experts comonly extrapol ate from
exi sting data. But nothing in either Daubert or the Federal
Rul es of Evidence requires a district court to admt opinion
evi dence that is connected to existing data only by the ipse
dixit? of the expert. A court may conclude that there is
sinply too great an anal ytical gap between the data and the
opi ni on proffered.

1d. at 146. “Consequently, although principles and net hodol ogy
remain the focus of a Daubert inquiry, this focus need not
conpletely pretermt judicial consideration of an expert's

conclusions.” Inre TM Litigation, 193 F.3d 613, 682 (3d Cir.

1999) (quoting Ruiz-Troche v. Pepsi Cola of Puerto Rico Bottling

Co., 161 F.3d 77, 81 (1 Cir. 1998)) (internal quotation marks
omtted).

Generally, the reliability threshold is a lowone. “[A]ln
expert opinion nust be based on reliable nethodol ogy and nust
reliably flow fromthat nethodology and the facts at issue - but
it need not be so persuasive as to neet a party's burden of proof
or even necessarily its burden of production.” Heller, 167 F. 3d

at 152 (3d Gr. 1999).

2 Ipse dixit is defined in Black’s Law Dictionary as “a bare
assertion resting on the authority of an individual.” Black’s
Law Dictionary 828 (6™ ed. 1990).
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Dr. Wlcox s testinony can be divided into two rel evant
sections. First, he testifies that the saw s brake contained a
defect. Second, he testifies that the defective brake caused
Ham lton’s injuries. Enerson’s objections to the testinony focus
primarily on the first portion. W wll address these argunents
and then determne the adm ssibility of the subsequent
“causation” testinony.

Emerson argues that Dr. Wlcox s “defect” testinony is not
reliable for four reasons:

(1) Dr. Wlcox did not exam ne the mter saw prior to making
his report; he only reviewed Hamlton’s and Glilland’ s
depositions and read the saw s owner’ s nmanual .

(2) Dr. Wlcox perforned no testing or eval uati on and made
no measurenents in furtherance of his analysis.

(3) Dr. Wlcox's opinion that the brake failed was pure
specul ation based on Glilland s testinony that the brake did not
wor k when he operated the saw one year after the incident, and
his “general inpression” that Ham Iton had testified that the
brake did not work. (WIcox Dep. at 68.)

(4) Dr. Wlcox did not rule out any secondary causes of the
saw s failure, making his testinony inherently unreliable.

To begin, we exam ne Enerson’s first and second argunents.
Dr. Wlcox’s lack of firsthand know edge of miter saws does not
make his testinony per se unreliable. W are guided by the Tenth

Circuit in the above-nentioned Smth which held not only that

the safety consultant and the human factors expert were each
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gqualified to give an opinion, but also that their opinions were
adm ssi bl e notw thstanding their |ack of firsthand experience
with mlling machines. See Snmith, 214 F.3d at 1244. The fact
that Dr. Wlcox did not do any independent exam nation or
evaluation of this particular mter saw does not automatically
exclude his testinony. The Third Crcuit has recognized
testinmony by experts who did not perform any independent

anal ysis. See Kannankeril, 128 F.3d at 807 (stating that in the

context of nedical testinony, “it is perfectly acceptable, in
arriving at a diagnosis, for a physician to rely on exam nations
and tests performed by other nedical practitioners.”). See also

Voilas v. General Mtors Corp., 73 F.Supp.2d 452, 461 (D.N.J.

1999) (permtting an expert econom st to summarize a
corporation’ s business plans for the jury). As long as the
expert’s net hodol ogy i s sound, he need not necessarily do any of
hi s own anal ysi s.

As for Emerson’s third argunent, we agree that Dr. WIlcox’'s
decl aration that the saw was defective does not w thstand any
ki nd of Daubert scrutiny. Recently, the Third Circuit twce
found expert testinmony to be unreliable under Daubert. |In Elcock

v. Kmart Corp., 233 F.3d 734 (3d Cir. 2000), the court vacated

the district court’s decision to admt the testinony of Dr.
Chester Copemann, a vocational rehabilitation expert who
testified that plaintiff Elcock was 50% to 60% vocationally

di sabl ed. Based on the trial record, the court was unclear as to

Dr. Copemann’ s met hodol ogy. Anobng the reasons for the court’s
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deci si on was that “because Copemann never explained his nmethod in
rigorous detail. . . it would have been nearly inpossible. . . to
find that his nmethod consisted of a testable hypothesis for which
there are standards controlling the technique's operation.” I1d.
at 747 (citing Paoli, 35 F.3d at 742 n. 8) (internal quotation
marks omtted). Furthernore, the court found that exclusion was
warrant ed because Dr. Copemann did not produce evidence that his
nmet hod was general ly accepted or that it related to nethods that
had been established to be reliable. 1d. at 748-49.3

In &ddi v. Ford Mdtor Co., 234 F.3d 136 (3d Cir. 2000), the

Third Crcuit upheld the district court’s decision to exclude the
expert testinmony of engineer John Noettl, who testified that
plaintiff Oddi had sustained injuries because the bunper of his
Ford truck was defectively designed. The Court of Appeals agreed
with the district court that because Noettl failed to test his
hypot hesi s regardi ng the design of the bunper or submt any
literature upon which he relied, he

used little, if any nethodol ogy beyond his own intuition.

There is nothing here to submt to peer review, and it is

i mpossible to ascertain any rate of error for Noettl's

assunpti ons about the forces that caused Qldi’s horrific

injuries. Simlarly, no standards control his analysis, and

no “gatekeeper” can assess the relationship of Noettl’s

met hod to ot her nethods known to be reliable and the non-

judicial uses to which it has been put.

ld. at 158. The court ultimately found that “Noettl’s ipse dixit

does not w thstand Daubert’s scrutiny.” [d.

3 Rather than solely reversing the district court’s decision, the
Third Crcuit remanded and ordered the district court to hold a
Daubert hearing to assess the testinony’ s reliability.
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As with the experts in Elcock and Oddi, Dr. WI cox does not
use any discerni ble nmethodology to determne that the mter saw
contained a defect. This is denonstrated by an exchange at Dr.
Wl cox’s deposition between Dr. WIcox and Enerson’s attorney,
Warren Voter:

DR. WLCOX: G ven basic human capabilities and limtations,

the |ikelihood of an accident was high in nmy opinion given

that the brake fail ed.

ATTORNEY VOTER: How does the fact that the brake did not

work related [sic] to a conclusion that the saw was

defective?

DR. WLCOX: The way | woul d define defectiveness as being
not containing what’'s necessary for the saw to be safe.

ATTORNEY VOTER: Ckay. And what did the saw not contain to
make it safe?

DR. WLCOX: It didn’t contain an adequate brake, an
adequately operating brake.

ATTORNEY VOTER: And what was i nadequate about the brake?

DR. WLCOX: That it didn't work [subsequent to the
acci dent].

ATTORNEY VOTER. That’'s it? That's the sole support for your
claim that it was inadequate, the fact that at sone point
intinme it did not operate?

DR W LCOX: Yes.

This conversation reveals that Dr. WIcox nmakes two
assunptions. First, he assunes that because the brake did not
work at certain tines after the accident, it did not work at the
time of the accident. Second, he assunes that because the brake
did not work at the tine of the accident, it was defective. Dr.

W cox does not offer any discernible nethodol ogy that m ght have

led to his conclusion that the brake did not work at the time of
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the accident. His “nmethod” consists only of the assunption that
because the brake failed subsequent to the accident, it nust have
failed at the tine of the accident. Therefore, he has not shown
that his hypothesis concerning the brake' s mal function could be
tested. He has conpletely disregarded any margin for error in
that he does not recognize the possibility that his assunption is
incorrect or inprecise. He offers no evidence that his process
is generally accepted or that it features any standards that
control its operation. |In fact, he does not even explain his
met hodol ogy in sufficient detail such that we can conpetently
apply any of the Daubert factors to his analysis. His conclusion
that the saw was defective is based only on his own authority,
which is a violation of Rule 703. See Qddi, 234 F.3d at 158
(quoting Paoli, 35 F.3d at 742) (internal quotation marks
omtted) (“An expert's opinion nust be based on the nethods and
procedures of science rather than on subjective belief or
unsupported specul ation."). Therefore, we will not allow Dr.
Wlcox to testify as an expert that the saw was defective.*
Inits brief, Emerson fails to comment on the remai nder of
Dr. Wlcox s testinony, which apparently goes towards the issue
of causation. Dr. WIcox explains that for a variety of reasons,
it was foreseeable that the mal functi oni ng brake woul d cause an

injury to Ham | ton’ s hand.

4 Qur decision to exclude this testinony as unreliable is based
also on Dr. Wlcox’s great |ack of experience with power
woodwor ki ng tools and mter saws specifically.
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Dr. WIcox provides no assurance that his nethodol ogy here
is reliable either. Certainly, the Daubert factors are not as
pertinent in this context since his testinmony is in the real m of
human t endenci es rather than scientifically provabl e outcones and
concrete scientific nethods. Still, Dr. Wlcox’s testinony fails
under even the nost |imted Daubert analysis.

As with the experts in Elcock and Qddi, Dr. WI cox has
failed to explain sufficiently his nmethodol ogy to survive a
Daubert inquiry. Dr. WIlcox proffers six reasons why the
defective mter saw caused Ham lton's injury. Three are
psychol ogi cal principles, and three are observations about the
mter saw in question

i . Psychol ogical Principles

Dr. WIlcox states that Ham I ton expected the blade to be
st opped because “expectations have a powerful effect upon
perception. |If people expect sonething to be a certain way, they
are at risk of msperceiving it inline with their expectations.”
(WIlcox Report at 2.) Dr. WIlcox offers this assertion w thout
giving it any psychol ogi cal background. He has not outlined the
met hod that experts in his field use to evaluate people’s
expect ati ons based on perception. Dr. WIlcox has not shown that
he or anyone el se has tested this assertion in other studies of
human perception. There is no evidence that the “method” he uses
to make this claimis generally accepted by psychol ogi sts or
human factors authorities, or that it has been evaluated by Dr.

Wl cox's peers. Dr. WIcox makes the bl anket assertion that this
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danger of mi sperception applies to “people.” He does not explain
the types of the people or what percentage of the general
popul ation are at risk of this type of m sperception, and thus
i gnores any possible margin for error. Dr. Wlcox fails to offer
any psychol ogi cal standards that nmay guide this assertion, and he
does not denonstrate that his type of analysis is used outside
the context of the judicial system Too little is known about
his “nmet hodol ogy” to allow himto include it in his expert
testi nony.

Simlar problens abound in Dr. WIlcox’s other two
expl anati ons of psychol ogi cal principles. He asserts that
(1) “M. Ham lton s actions would have been | argely unconsci ous”
because “[a] nmanual task such as the one in question is not
typically done "intellectually;’” and (2) “M. Hamlton’s
attention would have been on the task at hand” because “[p]eople
naturally distribute their attention toward what they are doing
and do not tend to focus on what they already know (or think they
know).” Dr. WIlcox again fails to give a background of the
nmet hods he uses to cone up with these statenents. There is no
evi dence that any of his methodol ogy has attai ned general
acceptance or has been subject to peer review. By nmeking these
two general proclanmations, he ignores any potential rate of
error. He does not incorporate any standards that may govern
either principle s existence, and there is no evidence of the

utility of his type of analysis outside of the courtroom These
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two statenments are simlarly unreliable under the Daubert |ine of
cases.

ii. Statenents Regarding the Mter Saw

The three remai ning reasons for Dr. WI cox s opinion concern
the mter sawitself. They are that (1) since the guard was not
conpletely transparent, Ham Iton did not see the spinning bl ade;
(2) because the blade was spinning too quickly, Ham|lton did not
see the blade’'s teeth and did not realize that the bl ade was
novi ng; and (3) because the power was off when Ham | ton rel eased
the trigger, the saw made little sound.

These statenments are not reliable because Dr. W cox has
done nothing to explain or validate his nethodol ogy. All of
t hese decl arations concern the operation of the mter saw, but
Dr. Wlcox admttedly did not inspect the mter saw prior to
witing his report, and he in no way shows that his methodol ogy
is reliable. Wile we noted above that a | ack of firsthand
experience with a mter saw does not necessarily nean that Dr.
Wlcox is not qualified to offer an opinion on mter saws, we
find that it adds to the unreliability of his testinony when he
does not offer any independent validation of his methodol ogy.

Accordingly, even if we were to overlook Ir. Wlcox’s |ack
of experience with any mter saw, we would still find his
testinmony unreliabl e because he has not denonstrated that his
met hodol ogy passes any of the Daubert tests. He provides no
evidence that he tested his hypotheses regarding the saw s

i nadequate visual and auditory cues or the “transparency” of the
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guard, and he does not show that these hypot heses were even
testable. Furthernore, he offers no other reports on nmter saws
t hat denonstrate that his studies of the spinning blade or the
machi ne’ s sound are generally accepted or have been subject to
peer review. He fails to offer evidence that his nethodol ogy
concerning mter saws carries even an indicia of reliability;
thus the testinony outlining his final three reasons for the
acci dent nust be excl uded.

Dr. WIlcox s supplenental report nust also be excluded. Dr.
Wl cox's proclamation that the saw shoul d have “fail ed safe” by
either stopping the blade or alerting Hamlton that the bl ade was
still spinning is another statenent based on pure specul ation.
As with his bald assertion that the saw was defective, he has not
denonstrated that this conclusion was supported by any
di scerni bl e nmet hodol ogy, a fact adverse toits reliability under
Daubert. In addition, Dr. WIlcox's |lack of experience with and
knowl edge of miter saws persuade us to conclude that this piece
of testinmony is unreliable.® W therefore hold that Dr. WI cox

may not testify as an expert in this action.

5 Dr. WIlcox's inadm ssible declaration that the mter saw should
have “failed safe” is Hamilton’s only evidence of a possible
desi gn defect in the saw

6 W& need not consider Enerson’s argunent that Dr. WIcox s
testinmony nust be excluded because he does not exclude any
alternative causes of Hanmilton’s injury. A thorough discussion
of alternative causes is present in the analysis of Hamlton’s
prim facie case, discussed bel ow
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5. In Limne Hearing
In maki ng our adm ssibility determ nati on, we are cogni zant

of the Third Circuit case of Padillas v. Stork-Ganto. Inc., 186

F.3d 412 (3d Cir. 1999), which enphasized “the inportance of in
limne hearings. . . in making the reliability determ nation

requi red under Rule 702 and Daubert.” 1d. at 417. |In Padillas,

plaintiff Padillas’s expert submtted a conclusory report stating
that Padillas was injured by the defendant’s Drum and Thi gh
Cutter. Wth | anguage conparable to that in the instant case,
the district court excluded the report because “[the expert]
provi des no basis for the concl usions and observations that he
makes, [and]. . . [h]e does not set forth in the report the
nmet hodol ogy by which he made his determnations in this case.”
ld. at 416, 417 (citing the opinion of the trial court). The
Third Circuit reversed and remanded, finding that the district
court abused its discretion for not holding an in |imne hearing
to determ ne the expert’s nethodol ogy. The court found that
[t]he district court’s analysis of the [expert report] does
not establish that [the expert] nmay not have ~good grounds’
for his opinions, but rather, that they are insufficiently
expl ai ned and the reasons and foundations for them
i nadequat el y and perhaps confusingly explicated. But if the
court was concerned with the factual dinensions of the
expert evidence. . . it should have held an in |imne
hearing to assess the adm ssibility of the [report], giving
plaintiff an opportunity to respond to the court’s concerns.
Id. at 418. We will not hold an in limne hearing for two
reasons. First, our case is distinguishable fromPadillas in
that we have before us enough evidence to determ ne the

reliability of Dr. Wlcox's testinony under Daubert. 1In addition
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to Dr. Wlcox's report and its suppl enment, we exam ned his
deposition, at which he admtted that he has very possibly never
used a mter saw and certainly did not exam ne Ham lton’s saw in
maki ng his report. These deficiencies are primary justifications
for our determination that his testinony is unreliable under
Daubert. CQur second reason for not holding an in |imne hearing
is that we have cited i ndependent, non-Daubert reasons to both
exclude Dr. WIlcox s testinony and grant sunmary judgnment to
Emerson. These reasons are di scussed bel ow.

6. Common Under st andi ng

Al t hough Enerson successfully argues that Dr. WIlcox's
testinony is unreliable under Daubert, it fails to raise the npst
conpel ling argunent against its adm ssion. Dr. WIlcox's
testi mony shoul d be excluded because it would not assist the
jurors in determ ning anything that they could not determ ne
t hensel ves. “As a general principle, expert evidence is not
necessary if all the primary facts can be accurately and
intelligibly described to the jury, and if they, as persons of
common under st andi ng, are as capable of conprehending the primary
facts and of drawi ng correct conclusions fromthemas are
W t nesses possessed of special or peculiar training of the
subj ect under investigation.” Oddi, 234 F.3d at 159 (citations
and internal quotation marks omtted). Expert testinony is nore
likely to be inadm ssible if the inferences drawn by the expert
are ones that can be, and typically are, nmade from conmon

observation. 31A Am Jur.2d Expert and Opinion Evidence § 43.
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Courts have been prone to exclude the testinmony of “hunan
factors” experts when the facts and inferences to which they
testified were within the comon know edge of jurors. In Scott

v. Sears Roebuck & Co., 789 F.2d 1052, 1054 (4'" Cir. 1986), the

Fourth Circuit, in reviewing a notion for a newtrial on a
personal injury action involving a defective curb, found that the
district court inproperly admtted statistical evidence that
persons wearing high heels tend to avoid wal king on grates. The
court explained that the evidence was excluded because “the

Wi tness was sinply repeating what is comon know edge and comon
sense.” 1d. Oher courts have reached simlar results. See

Persinger v. Norfolk & W Ry. Co., 920 F.2d 1185, 1186, 1188 (4'"

Cr. 1990) (finding that human factors expert “did no nore than
state the obvious” where his testinony, “[w] hen stripped of its

technical gloss,” was that it was nore difficult to lift an

object froma seated position); Christopher v. Mdi son Hot el

Corp., 875 F.2d 314 (4'" Cir. 1989) (upholding the district court’s
exclusion of plaintiff’s expert testinony explaining friction
tests on a bathroom floor because “[i]t is commbn know edge t hat

shiny bathroomfloors are slippery”); United States v. Affl eck,

776 F.2d 1451, 1458 (10" Cir. 1985) (affirm ng the district
court’s exclusion of the testinony of a “nmenory expert” because
“the average person is able to understand that people forget.”).
Dr. WIlcox s psychol ogical testinony purportedly would help
a jury to understand Ham lton’s thought processes while operating

the mter saw. This testinony is not necessary to assist an
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ordinary jury. Hamlton could describe (and has described in his
deposition) the scene of the accident such that a jury could
understand the requisite facts. A jury needs to understand how a
woodwor ker uses a mter saw, the process that Ham Iton utilized
when cutting the wood, the occurrence of the accident itself,
Ham [ ton’s state of mind, and any environnental conditions that
were present on the day in question. Hamlton s |lay testinony
al one could be sufficient for the jury to understand the
necessary facts of the case.

Moreover, an ordinary jury could draw reasonabl e concl usi ons
fromthese facts. Based on Hamlton’'s testinmony, Dr. W] cox
t heorizes that the accident occurred for these reasons:
(1) Ham lton expected the brake to work properly; (2) he did not
see the spinning blade through the guard; (3) the blade was
spinning too quickly to see the teeth; (4) the saw was not | oud
enough to signal danger; (5) he was using the saww th little
consci ous awareness of anything that was going on around him and
(6) he did not take into account that sonething m ght go wong
with the saw. In his supplenental report, Dr. WIlcox states only
that if the brake failed, it should have “fail ed safe” by either
stoppi ng the saw fromworking or alerting Ham | ton that the bl ade
was still spinning. These inferences can be and typically are
made from commobn observation; a jury exercising ordinary conmon
sense could correctly nake any of these inferences w thout Dr.
Wl cox's opinion. Accordingly, we will not allow this portion of

Dr. Wlcox s testinony at trial.
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C. Products Liability Application

After applying the relevant products liability lawto
Ham [ ton’ s evidence, we find that summary judgnent shoul d be
granted in favor of Emerson. Wthout Dr. WIcox' s testinony,
Ham I ton nust rely on his own testinony to neet his burden. As
stated, Ham Iton is proceedi ng under the mal function theory,
under which a plaintiff may get to the jury by providing
sufficient evidence that the product malfunctioned and raising an
inference of a defect fromthat mal function.

Enmer son vigorously argues that because Hamlton is not sure
that the brake mal functioned on the day he was injured, he cannot

establish that there was a defect. In Agosti no v. Rockwel |

Mauf acturing Co., 345 A . 2d 735 (Pa. Super. 1974), plaintiff

Agostino cut his leg while using a power saw. The saw cont ai ned
a guard that was to cover the bl ade when the cut was conpl ete.
Agostino admtted that he did not know where the guard was when
his | eg was cut, but he clained that the guard was “jammed” after
he was injured. The court found that, based on evidence of his
injury and the jamred guard, a jury could have properly inferred
that the guard mal functioned. The court went on to state that
“it would be nost unreasonable to bar recovery because appell ant
did not observe the location of the guard the nonment his | eg was
being | acerated.” 1d. at 740.

The instant facts bear a resenblance to the facts of

Agostino in that both saws mal functioned after their respective
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accidents. Approximately a week after he was injured and before
anyone el se used his mter saw, Hamlton inspected it. He clains
that before the accident, the saw s bl ade al ways stopped in three
to five seconds after the trigger was released. He found that
after the accident, the blade took ten to fifteen seconds to cone
to a halt. (Hamlton Dep. at 67-69.) Additionally, Glilland
claims that he tested the saw after Ham |l ton did, and that the
bl ade required a |longer tine than usual to stop. (G lilland Dep
at 23.) Wiile Hamlton's case would certainly be bolstered if
the brake mal functi oned before as opposed to after the accident,
the failure of the brake after the accident may give rise to an
inference that it failed during the accident. As in Agostino,
where the court found evidence of the saw guard s mal function
fromthe fact that the guard was “jamed” imedi ately after the
accident, we find that evidence that the brake failed after the
accident a sufficient basis for a reasonable jury to infer that
t he saw mal functioned at the tinme of the accident.

Ham | ton nust next show that a jury could reasonably infer
the existence of a manufacturing defect fromthe mter saw s
mal function at the tinme of the accident. Al though Ham |ton has
presented sufficient evidence of the mal function, he has not
satisfied his burden under the malfunction theory because he has
not provi ded evidence such that a reasonable jury could find that
a defect existed when the mter saw |l eft Ererson’s control.
Ham [ ton testifies that he nade at |east 1,000 and as many as

3,000 cuts with the saw before he was injured, (Ham |ton Dep. at
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58.) Also, he does not recall that the saw ever nal functioned
before the day of his injury. (ld. at 66.) Although Enmerson
does not specifically argue that Ham lton’s conti nued successf ul
use precludes the finding of a defect when the saw | eft the hands
of the manufacturer, we will address the issue independently.
Pennsyl vani a courts have been sonewhat inconsistent as to
how t o anal yze at summary judgnent a plaintiff’s continued
successful use of a product. |In considering |apse of tinme and
conti nued use, we keep in mnd that “[t]he questions when and
where [sic] a defect originated should be left to the finder of
fact so long as reasonable and well bal anced m nds (coul d) be
satisfied fromthe evidence adduced that the defective condition

exi sted when the (product) was delivered.” Sochanski v. Sears,

Roebuck and Co., 621 F.2d 67, 70 (3d Cir. 1980) (citing Greco V.

Bucci coni Engi neering Co., 407 F.2d 87, 90 (3rd Cr. 1969))
(internal quotation marks omtted).

In Wodin v. J.C. Penney Co., Inc., 629 A 2d 974 (Pa. Super.

1993), a case in which the plaintiff proceeded under the
mal function theory, the Pennsylvania Superior Court found that
where a freezer had functioned “flaw essly” for nore than eight
years prior to its malfunction, a jury could not reasonably infer
the presence of a defect fromthe nmal function of the freezer
alone. The court cited a previous Pennsylvani a Suprenme Court
case for authority:

We recogni ze that, as a general rule, "prolonged use of a

manuf actured article is but one factor, albeit an inportant
one, in the determ nation of the factual issue whether [a
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defect in design or] manufacture proximately caused the
harm" The age of an allegedly defective product nust be
considered in light of its expected useful life and the
stress to which it has been subjected. |In nost cases, the
wei ghi ng of these factors should be left to the finder of
fact. But in certain situations the prol onged use factor
may | oomso |large as to obscure all others in a case.

Pr of essor Prosser has summarized the position generally
taken by the courts on this question: "[Lapse of tinme and

| ong continued use] in itself is not enough, even when it
has extended over a good many years, to defeat the recovery
where there is satisfactory proof of an original defect; but
when there is no definite evidence, and it is only a nmatter
of inference fromthe fact that sonething broke or gave way,
the continued use usually prevents the inference that the
thi ng was nore probably than not defective when it was
sold.”

Id. at 976 (citing Kuisis v. Baldw n-Lima-Hamilton Corp., 319

A . 2d 914, 923 (Pa. 1974)). The court seened to suggest that in
many cases involving the mal function theory (that is, when a jury
must infer a defect froma malfunction and a plaintiff has no
ot her evidence of the defect), the plaintiff cannot survive
summary judgnment if he has successfully used the product for a
long tine before his accident. By taking this position, the
Kui sis and Whodin courts effectively stated that in such cases,
the plaintiff does not present a case-in-chief free of reasonable
secondary causes, as |lapse of tinme and conti nued successful use
of the product are automatically fatal evidence of normal wear
and tear.

The Eastern District of Pennsylvania has interpreted

continued use differently. |In Harley v. Makita USA, Inc., 1997

W. 197936, *1 (E.D. Pa. April 22, 1997), a case in which
plaintiff Harley alleged injuries resulting froma defective

tabl e saw, the court denied sumary judgnent to the manufacturer
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in part because there was no evidence as to the condition of the
saw when it left Makita, the manufacturer. Makita argued that it
was entitled to summary judgnent because there was no evi dence
that the saw was defective when it left its control. The court
rejected this argunent:
While [there may be no evidence that the saw was defective
when it left the hands of the manufacturer], and this aspect
may be part of plaintiff’s prima facie case, at this stage
in order for the defendant to be entitled to summary
judgnment on this issue as a matter of law, it nust cone
forward with proof that the saw was not defective when it
left its hands, or sone evidence that would preclude
plaintiff fromproving that the bl ade brake was defective
when it left Makita s hands. . . Accordingly, defendant is
not entitled to sunmary judgnent on this basis.
Id. at *4. The court also stated that “[|]apse of tine and
conti nued use nmay preclude a jury inference of a defect, but are
not sufficient proof of absence of defect on which to rest
summary judgnment in favor of defendant.” 1d. at *4 n. 3. The
court in effect shifted the burden to the defendant manufacturer
to prove that its product was not defective when it left its
control
In Iight of the above discussion, we are faced with
conflicting propositions. Kuisis and Whodin stated that summary
judgnent for |ack of defect is often warranted in cases under the
mal function theory in which there has been prol onged use of the
product and there exists no i ndependent evi dence of the product’s
defect other than its malfunction. Harley stated that prol onged

use may never be a sufficient reason to find an absence of a

defect and grant summary judgnent to the manufacturer. Harley
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al so puts a burden on the manufacturer to produce evidence that
the product was not defective when it left its hands.

We adopt the teachings of Kuisis and Wodin, and find that
Ham [ ton has not nmet his burden. The only evidence of the mter
saw s defect is its possible malfunction. Prior to the accident,
Ham | ton used the saw wi thout incident for nore than a year and
for a great nunber of cuts. He admts that he is unaware of any
previ ous mal function of the mter saw. Consistent with Kuisis
and Whodin, we find that Ham lton’s continued use of the mter
saw precludes a reasonable inference that the saw was defective
when it left Emerson’s control.” This is particularly true here,
where plaintiff has failed to produce any evidence fromwhich a
jury mght determine a reasonable |ife-span or usage |imt for
this particular product. It nmay be that usage of the saw over a
period of one to two years and for 1 to 3 thousand cuts woul d be
well within design norns, but it would be speculative for the
jury so to determine on this record. Hamlton's products

liability claimnust therefore fail.?

7 W sinply disagree with Harley's interpretation of the law |If
| apse of tinme and continued use nmay preclude a jury inference of
defect, it follows that it may also prevent the case fromgetting
to the jury at all. |In stating that |apse of tine and conti nued
use are not sufficient proof on which to rest summary judgnent in
favor of a defendant, Harley is inconsistent with the

Pennsyl vani a Suprene Court’s decision in Kuisis. Furthernore, we
know of no authority that holds that a defendant has any burden
to show that its product was not defective upon leaving its
hands.

8 W note that Dr. WIlcox' s testinony, even if found to be
adm ssi bl e under Daubert, would not have established that a

(continued...)
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[ V. CONCLUSI ON

Based on the foregoing reasons, Emerson’s notion to excl ude
Dr. Wlcox as an expert witness will be granted. Its notion for
sunmmary judgnment will also be granted. An order consistent with

this menorandumwi || be i ssued.

James F. McCure, Jr.
United States District Judge

8(...continued)
defect existed in the mter saw upon its departure from Enerson.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

LARRY HAM LTON, :

Plaintiff ; No. 4:00-CV- 00068
: (Judge McCl ure)

V.

EVERSON ELECTRI C COVPANY,
Def endant

ORDER
March 8, 2001

For the reasons stated in the acconpanyi ng menorandum

I T I'S ORDERED THAT:

1. The notion to exclude Steven A. Wlcox, Ph.D., filed by
def endant Enerson Electric Co. (rec. doc. no. 19), is granted.

2. Emerson’s notion for summary judgnment (rec. doc. no. 19)
i s granted.

3. The clerk is directed to enter judgnment in favor of
def endant and against plaintiff, and to close the file.

4. The clerk is directed to fax a copy of this order only

to counsel today.

Janes F. McClure, Jr.
United States District Judge

FI LED: 03/08/01




